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A  federa l  ju ry fo und  M ichae l  E .  D iese l  gu i l ty o f  w i l l fu l ly under -

repor t ing  to  the  IR S  ove r  $3  m il l ion  o f  h is  pe rsona l  income  ove r  a  th ree -yea r

pe r iod .   T he  U n i ted  S ta te s  D is t r ic t  C our t  fo r  the  D is t r ic t  o f  K ansas

the rea f te r  sen tenced  M r.  D iese l ,  in ter  a l ia ,  to  42  m on ths  o f  inca rce ra t ion .  

In  th is  appeal ,  M r .  D iese l  a rgues  tha t  w e  shou ld  ove r tu rn  h is  conv ic t ion

because  (1 )  he  “cou ld  no t  poss ib ly have  had  the  requ is i te  m ens rea” ;  (2 )  the

governm en t  unconst i tu t iona l ly requ ired  M r.  D iese l  to  “c rea te  h is  ow n  tax
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fo rm ” ;  and  (3 )  the  d is t r ic t  cou r t  v io la ted  A pprend i v .  N ew  Jersey ,  530  U .S .

466  (20 00) ,  an d  i ts  p rog en y w hen  i t  sen tenced  h im  to  a  m id-G uide l ines  te rm

of  4 2  m on ths  o f  inca rce ra t ion .   B ecau se  M r .  D iese l ’ s  f i rs t  tw o  argum en ts  a re

w ho l ly w ithou t  m eri t  and  M r.  D iese l’s  th i rd  a rgum en t  is  p rec luded  by

Suprem e C our t  and  ou r  case  law ,  w e  a f f i rm .

*   *   *

M r.  D iese l  founded  and ,  th rough  a  se r ie s  o f  t ru s ts ,  e f fec t ive ly ow ned

and  ope ra ted  a  te lecomm unica tions  re sea rch  company w hich  pa id  h im  an

annua l  sa la ry o f  $103 ,549  in  1998 ,  $106 ,754  in  1999 ,  and  $108 ,788  in  2000 .  

M r .  D iese l  repor ted ,  an d  p resum ab ly pa id ,  inco m e tax  on  these  am oun ts .   In

add it ion  to  h is  sa la ry,  how ever ,  M r .  D iese l’s  t ru s ts  a lso  m ade  over  $3

m il l ion  in  d is t r ibu t ions  f rom  1998  to  2000 ,  through  a  se r ies  o f  in term ed ia te

trus ts ,  to  the  Pern our  In te rn a t iona l  T ru s t ,  an  o f f -sho re ,  B e l ize -b ased  t rus t .  

M r .  D iese l  con tro l led  a l l  o f  the  t ru s ts  in  the  chain  and  u l t im a te ly rece ived

a l l  o f  the  p roceeds  f rom  Pernour  fo r  h is  pe rso na l  use .   M r.  D iese l  fa i led  to

pay inco m e taxes  on  any o f  these  p roceeds .

M r.  D iese l  appa ren t ly lea rned  how  to  dev ise  th is  scheme  f rom  the

A eg is  C om pany in  C h icago , w h ich ,  fo l low ing  a  na tionw ide  inves t iga t ion ,

the  gove rnm en t  success fu l ly p rosecu ted  fo r  tax  f raud .   In  Janua ry 1998 ,  an

undercover  IR S  ag en t  a t  an  A eg is  sem inar  in  B el ize  tape  reco rded  M r .

D iese l  s ta t ing  tha t  (1 )  any income  tax  above  ten  pe rcen t  is  “conf isca tion”



  M r.  G ross  i s  a lso  one  o f  M r.  D iese l ’s  appe l la te  a t to rneys  o n  th is1

case .   T he  gove rnm en t  has  no t  ob jec ted  to  the  p ropr ie ty o f  th is  unusua l
a rrangemen t ,  and  acco rd ing ly w e  do  no t  address  i t  he re .

  See ,  e .g . ,  IV  Tr .  T ran .  a t  599  (“W ell ,  I  rea l ly d idn ’ t  have  a  tax2

background  a t  the  t im e  I  w en t  to  the  semina r .   T he  on ly tax  background  I  had
w as o ne  c las s  in  law  schoo l .”) ;  id .  a t  613  ( s ta t ing  the  o ne  co urse  w as  “ jus t
bas ic  f edera l  incom e tax”) .  
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and  “eve rybody is  t rying  to  cheat”  the  IR S;  (2 )  the  “w ho le  po in t”  o f  the

t rus ts  he  em ployed  w as  tha t  the  IR S  d id  no t  unders tand  them ;  (3 )  the  t rus ts

a re  l ike  a  “D oub le  K -1  d isappear ing  tax  l iab i l i ty t r ick ” ;  an d  (4 )  the  t rus ts

w ere  “ too  good  to  be  t rue .”   

U nfo rtuna te ly fo r  M r.  D iese l ,  they w ere  no t .   In  January 2005 ,  a

federa l  g rand  ju ry re tu rned  a  th ree -coun t  ind ic tm en t  ag a ins t  M r.  D iese l ,

cha rg ing  h im ,  in ter  a l ia ,  w i th  th ree  f e lony v io la t ions  under  26  U .S .C .

§  7206(1 )  fo r  h is  w i l l fu l  f i l ing  o f  1998 ,  1999 ,  and  2000  tax  re tu rns  tha t

f a i led  to  repor t  ove r  $3  m il l ion  o f  taxab le  income  to  h im .   M r .  D iese l  e lec ted

to  p roceed  to  ju ry t r ia l .

D ur ing  t r ia l ,  M r .  D iese l  pu t  on  a  g ood-fa i th  defen se ;  the  d is tr ic t  cou r t

in s t ruc ted  the  ju ro rs  tha t ,  i f  they found  th is  de fense  c red ib le ,  i t  nega ted  the

m ens rea  requ ired  by the  c r im es  cha rged .   In  a id  o f  h is  s t ra tegy,  M r.  D iese l

ca l led  h is  a t to rn ey,  Sco t t  G ro ss ,  w ho  se rv ed  as  M r.  D iese l’s  so le  w itness .  1

M r. G ross  tes t i f ied  tha t ,  w h i le  h e  i s  no t  a  tax  a t to rney,  he  h ad  ad v ised  M r .2

D iese l  in  2001  tha t  the  A egis  t rus t  p lan  w as  “app ropr ia te  and  cor rec t ,”  so
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long  a s  p rope r ly fo l low ed .   B u t  M r.  G ross  a lso  admi t ted  tha t  he  knew  tha t

the  U n i ted  S ta te s  T ax  C our t ,  a s  ea r ly a s  1998 ,  had  ru led  the  A eg is  t ru s t  p lan

i l lega l  –  and  tha t  he  comm unica ted  th is  v ia  le t te r  to  h is  c l ien ts ,  inc lud ing

M r.  D iese l .

T he  ju ry found  M r.  D iese l  gu i l ty on  a l l  th ree  coun ts ,  and  the  d is t r ic t

cour t  den ied  M r.  D iese l’s  m o t ion  fo r  judgm en t  o f  acqu i t ta l .   A t  sen tenc ing ,

the  p roba t ion  o f f ice  recomm ended  a  G u ide l ines-based  sen tence  o f  37  to  46

m onths  based ,  in  pa r t ,  on  a  tw o- leve l  enhancem en t  under  U .S .S .G .

§  2T 1 .1 (b )(2 )  fo r  M r.  D iese l ’s  u se  o f  “ so ph is t ica ted  m eans”  to  concea l  h is

tax  evas ion  o f fense .   M r .  D iese l  ob jec ted  to  th is  enhancemen t  on  f ac tua l

g rounds ,  a rgu ing  tha t  he  had  concealed  no th ing .   M r .  D iese l  a lso  ob jec ted

tha t  a  p roper  cons ide ra t ion  o f  the  f ac to rs  enum era ted  under  18  U .S .C .

§  3553(a )  sugges ted  tha t  he  dese rv ed  a  be low -G uide l ines  sen tence .   See  D e f .

Sen t .  M em .  a t  1 -9 ;  see  a lso  Sen t .  T r .  a t  809-20 .   A t  the  sen tenc ing  hea ring ,

the  d is t r ic t  cou r t  ind ica ted  tha t  i t  had  conside red  M r.  D iese l’s  w r i t ten

sen tenc ing  subm iss ion  in  add i t ion  to  h is  o ra l  p re sen ta t ion ;  tha t  i t  unde rs tood

the  G u ide l ines  to  be  mere ly adv iso ry;  and  tha t  the  G u ide l ines  sugges ted  a

sen ten c ing  range  o f  37  to  46  m on ths .   T he  d is t r ic t  co u r t  then  announced  i t s

judgm en t  tha t  a  42 -m on th  sen tence  w ou ld  be  appropr ia te  in  th is  ca se ,  tak ing

in to  accoun t  Sec t ion  3553(a )  f ac to rs .   Spec if ica l ly,  the  judge  no ted ,  among

o the r  th ings ,  the  se r iousness  and  magn i tude  o f  M r.  D iese l’s  tax  evas ion
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scheme;  the  soph is t ica t ion  o f  M r.  D iese l’s  e f fo r ts  to  h ide  h is  i l lega l

co nduct ;  as  w el l  as  the  p oss ib i l i ty tha t ,  i f  no t  pun ished  su f f ic ien t ly,  M r .

D iese l’s  conduc t  m igh t  tempt  o the rs  to  fo l low  h is  example .

*   *   *

O n  appea l ,  M r.  D iese l  ra ise s  th ree  a rgum en ts .   W e address  each  in

tu rn .   

1 .       M r .  D iese l  con tends  tha t  he  “cou ld  no t  poss ib ly have  had  the

requ is i te  m ens rea”  w hen  he  s igned  h is  tax  re tu rns  because  i t  w as  on ly a f te r

s ign ing  each  o f  those  re tu rns  tha t  he  took  and  spen t  h is  annua l  d is t r ibu t ions

f rom  the  Pernour  t ru s t .   A p l t .  O p .  B r .  a t  8 ;  see  a lso  id .  a t  10 ,  12 .   B ecause

M r.  D iese l ,  de sp i te  h is  a sse r t ion  to  the  con tra ry,  fa i led  to  ra ise  th is  i ssue  in

the  d is tr ic t  cou r t ,  w e  rev iew  fo r  p la in  e r ror .   W e h o ld ,  how ev er ,  tha t  M r .

D iese l ’ s  a rgu m en t  fa i ls  under  any s tandard  o f  rev iew .   T he  g overnm en t ’s

case  had  no th ing  w ha tsoeve r  to  do  w ith  w hen  o r  how  M r.  D iese l  caused

Pernour  to  d is t r ibu te  mon ies  to  h im .   In s tead ,  the  case  focused  on  w he the r

M r.  D iese l’s  tax  re tu rns  f a i led  to  accoun t  a s  income  to  h im  the  money

s iphoned  in to  the  Pe rnour  t ru s t .   T hus ,  the  m ens rea  ques t ion  fo r  the  jury

w as w he ther  M r.  D iese l ,  w hen  he  s igned  h is  tax  re tu rns ,  w i l l fu l ly f a i led  to

d isc lo se  as  incom e the  m on ies  d irec ted  to  the  Pern our  t ru s t .   See  26  U .S .C .  §

7206(1 )  (“A ny pe rson  w ho  .  .  .  [w ] i l l fu l ly m akes  and  subsc r ibes  any re tu rn  .

.  .  w h ich  con ta ins  .  .  .  a  w r i t ten  dec la ra t ion  tha t  i t  i s  m ade  under  the
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pena lt ie s  o f  pe r ju ry,  and  w h ich  he  does  no t  be l ieve  to  be  t rue  and  co rrec t  a s

to  eve ry m a te r ia l  m a tte r  .  .  .  sha l l  be  gu i l ty o f  a  fe lony .  .  .  .” )

A m ple  ev idence  suppor ts  the  ju ry’s  ve rd ic t  on  th is  sco re .   M r .  D iese l

m ad e  a  num ber  o f  h igh ly incr im ina t ing  s ta tem en ts  to  a  tape- reco rde r -

w ie ld ing  undercover  IR S  agen t  a t  the  tax -scam  sem inar  in  B e l ize ,  see  supra

pp .  2 -3 ,  and ,  on  top  o f  th is ,  he  s t ipu la ted  tha t  he  “con tro l led  the  use  and

d ispos i t ion  o f  those  [Pe rnour  t ru s t ]  funds  fo r  h is  ow n  purposes”  and  fa i led

to  pay income  taxes  on  them.   V iew ing ,  a s  w e  mus t ,  th is  ev idence  in  the

l igh t  m os t  f avorab le  to  the  ju ry ve rd ic t ,  see  U n i ted  S ta te s  v .

Torres-Laranega ,  476  F .3d  1148 ,  1157  (10 th  C ir .  2007) ,  w e  a re  in  no

pos i t ion  to  co nclud e ,  as  M r .  D iese l  w ou ld  hav e  u s ,  tha t  a  reaso nab le  ju ry

cou ld  no t  have  found  M r.  D iese l  gu i l ty o f  w i l l fu l ly f a i l ing  to  repor t  a l l  o f

h is  taxab le  income  fo r  the  th ree  yea rs  in  ques t ion .

2 .       M r.  D iese l  argues  tha t ,  “w hen  a  nonres iden t  a l ien  t rus t  seeks  to

tak e  an  es ta te  o r  t ru s t  incom e d is t r ibu t ion  deduc t ion ,  i t  m ust ,  acco rd ing  to

the  IR S ,  l i te ra l ly crea te  i t s  ow n  tax  form  by m erg ing  po r t ions  o f  tw o

ex is t ing  tax  fo rm s  –  Form  1041  and  Form  1040N R .”   A p l t .  O p .  B r .  a t  22

(em phasis  in  o r ig ina l ) .   Th is ,  M r.  D iese l  argues ,  “v io la te s  the  sp i r i t  of  th is

na t ion .”   A p l t .  R ep .  B r .  a t  11 -12 .   A ga in ,  desp i te  h is  a sse r t ion  to  the

con tra ry,  M r .  D iese l  f a i led  to  ra ise  th is  is sue  in  the  d is t r ic t  cou r t ,  so  w e

rev iew  fo r  p la in  e rro r .   B u t ,  aga in ,  unde r  any s tanda rd  o f  rev iew ,  M r.  D iese l



  W hile  M r.  D iese l  ob jec ted  to  th is  tw o- leve l  enhancemen t  on  f ac tua l3

groun ds  (e .g . ,  fa c ts  dem onstra ted  tha t  M r.  D iese l  repor ted  h is  incom e in
e i the r  h is  pe rsona l  o r  t ru s t  re tu rns  and  thus  he  d id  no t  concea l  i t ) ,  he  d id  no t
ob jec t  to  the  tw o- leve l  enhancemen t  on  cons t i tu t iona l  o r  o the r  lega l
g ro unds .   See  D ef .  M ot .  O b j .  to  PSR  a t  1 -5 ;  see  a lso  Sen t .  T r .  a t  80 5-09 .   M r .
D iese l ,  how ever ,  d id  m ake  a  B ooker  and  Sec t ion  3553(a)  a rgum en t  tha t  h is
ove ra l l  ca se  p re sen ted  un ique  c ircums tances  and  a sked  the  d is t r ic t  cou r t  fo r
a  sub -G uide l ines  sen tence .   See  D ef .  Sen t .  M em .  a t  1 -9 ;  see  a lso  Sen t .  T r .  a t
809-20 .
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canno t  preva i l .   T h is  case  had  no th ing  to  do  w i th  w hen  o r  ho w  M r.  D iese l ’ s

va r ious  t ru s ts  m ade ,  c red i ted ,  o r  repor ted  d is t r ibu t ions .   A s  w e  have  a lready

ind ica ted ,  i t  had  everyth ing  to  do  w i th  M r.  D iese l ’s  under- repor t ing  o f  h is

persona l  inco m e on  h i s  ow n  pe rsona l  income  tax  re tu rn .

3 .      M r .  D iese l  a rgues  tha t  the  d is t r ic t  cou r t  v io la ted  A pprend i  v .  N ew

Jersey ,  530  U .S .  466  (2000) ,  and  i ts  p rogeny in  tw o  re la ted  w ays .   F i rs t ,  he

a rgues  tha t  the  d is t r ic t  cou r t  e r roneously t rea ted  a s  m anda to ry –  ra the r  than

adv iso ry –  the  G u ide l ines ,  in  v io la t ion  o f  U nited  S ta te s  v .  B ooker ,  543  U .S .

220  (2005) .   Second ,  he  con tends  tha t  the  d is t r ic t  cou r t  v io la ted

C unn ingham  v .  Ca l i fo rn ia ,  127  S .  C t .  856  (2007) ,  w hen  i t  –  ra the r  than  the

ju ry –  found  tha t  he  engaged  in  “so ph is t ica ted  concea lm en t”  su f f ic ien t  to

tr igger  a  tw o-leve l  sen tenc ing  enhancem en t  under  U .S .S .G .  §  2T 1 .1 (b )(2 ) .  

B ecause  M r.  D iese l  ra ised  ne ithe r  o f  these  ob jec tions  be fo re  the  d is t r ic t

cour t ,  w e  again  rev iew  on ly fo r  p la in  e rro r .   A nd  w e  again  f ind  no  e rro r3

under  any s tandard  o f  rev iew .
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W ith  respec t  to  M r .  D iese l’ s  B ooker  a rgum en t ,  the  reco rd  s im ply does

no t  suppor t  h im .   T he  d is t r ic t  cou r t  express ly ind ica ted  tha t  i t  t rea ted  the

G uide l ines  a s  “adv iso ry.”   See  Sen t .  T r .  a t  822  (emphas is  added)  (“ I  have

g iven  par t icu lar  em phas is ,  o f  course ,  to  the  p resen tence  inv es t iga t ion  repor t

and  the  U ni ted  S ta tes  Sen tenc ing  G uide l ines ,  though  t rea t ing  those

gu ide l ines  as  adv isory  on ly  and  no t  m anda tory ,  in  a r r iv ing  a t  w ha t  I  th ink  is

a  reasonab le  sen tence  in  th is  ca se .” ) .   F rom  th is  s ta r t ing  po in t ,  the  d is t r ic t

cour t  then  expanded  the  scope  o f  i t s  ana lys is  ou ts ide  o f  the  G u ide l ines  by 

w eigh ing  the  S ec t ion  3553(a)  fac tors  and  M r .  D iese l ’ s  a rgu m en ts  be fo re

u l t im a te ly ho ld ing  tha t  42  m on ths  o f  inca rce ra t ion  w ou ld  be  “ reaso nab le”  in

th is  case .   See  id .  a t  822-35 .

W ith  respec t  to  M r .  D iese l’ s  C unn ingham  a rgum en t ,  i t  i s  fo rec losed  by

Supreme  C our t  and  ou r  p receden t .   D is t r ic t  cou r ts  m ay m ake  fac tua l

f ind ings  and  enhance  sen tences  w ith in  the  s ta tu to ry range  p resc r ibed  fo r  the

conduc t  found  by the  ju ry.   See ,  e .g . ,  U nited  S ta tes  v .  H o ly f ie ld ,  481  F .3d

1260 ,  1262-63  (10 th  C ir .  2007)  (c i t ing  H arr is  v .  U n i ted  S ta te s ,  536  U .S .  545

(2002)) .   Q u i te  un l ike  C unn ingham ,  M r .  D iese l  does  no t  a l lege  tha t  h is  42 -

m on th  sen tence  f e l l  ou ts ide  th is  range .   N or  cou ld  he ,  a s  26  U .S .C .  §  7206(1 )

pe rm its  d is t r ic t  cou r ts  to  sen tence  conv ic ted  ind iv idua ls  up  to  36  m on ths  fo r

each  coun t .   M r .  D iese l’s  42 -m on th  sen tence  comfor tab ly f e l l  w i th in  the  
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108-m onth  s ta tu to ry m ax im um .

A ff irm ed .

E ntered  fo r  the  C our t

N e il  M . G orsuch
C ircu i t  Judge
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